
IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE  

SONITPUR AT TEZPUR 

 

Present:     Sri Debashish Saikia, 
   Chief Judicial Magistrate, 
  Sonitpur, Tezpur. 
 

GR CASE NO.629/14 

U/s 447/324/323/34 of IPC. 

State 

-vs- 

1. Nabi Hussain 
2. Abdul Mazid 
3. Rahima Khatoon      

 …………..accused persons. 
 

Appearances: 

  Ms N Devi, Learned Addl PP  

& Mr N Saikia, Asstt PP     :  For the state 

Mr Khemraj Adhikari 

Ld Counsel     :  For the accused  

Date of recording evidence  :  11-12-15, 21-11-19.  

      

Date of hearing argument      :  04-12-19, 01-02-2020. 

Date of judgment       : 15-02-2020   
 

J U D G M E N T  

1.      Informant Mustt Sahera Khatoon lodged an ejahar on 15.3.14 stating 

inter alia that accused Nabi Hussain, Abdul Mazid, and Rahima Khatun 

assaulted her husband Kazimuddin with an axe and further assaulted Umar 

Ali and Azgar Ali on 14-03-14 at about 10 p.m. It is alleged that since last 

few days Md Umar Ali along with his mother Jahera Khatun were staying in 

the house of Nur Islam and were constructing a house in his father’s land 
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and knowing about this the accused persons assaulted her husband 

Kajimuddin and also Omar Ali and Azgar Ali on the night of 14-03-14 at 

about 10 p.m.    

2. I/C Borsala OP on receiving the ejahar sent the same to O/C, 

Dhekiajuli PS who on receipt of the same registered the same as Dhekiajuli 

P.S Case No 162/14 U/S 447/326/323/34 IPC and started investigation of 

the same. On completion of investigation, police submitted charge sheet 

against the accused Md Nabi Hussain, Md Abdul Mazid and Mustt Rahima 

Khatoon U/S 447/323/324/34 IPC. 

3.  Cognizance of the offence was taken, and process was issued 

against the accused persons. On appearance of the accused persons, copy 

of the case was furnished to them. Vide order dtd 20.01.15, my Ld 

Predecessor framed a formal charge u/s 447/324/323/34 IPC against the 

accused persons to which the accused persons pleaded not guilty and 

claimed to be tried.  

4.  Prosecution in order to prove this case, examined as many as 5 

(five) witnesses including the I/O. 

5. The plea of the defence is of total denial. The Statement of the 

accused persons was recorded U/S 313 Cr.PC. in which the accused 

persons denied to have committed the offence charged with. However, the 

accused persons declined to adduce evidence. I have heard the argument 

advanced by the learned Counsel of both sides and carefully perused the 

evidences on record.  

6.   The points  for determination are : 

i) Whether the accused persons on 14-03-2014 at 

about 10 pm in furtherance of their common 

intention committed trespass in to the land of the 

informant and thereby committed an offence 

punishable under Section 447/34 of IPC?    
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ii) Whether the accused persons on the same day 

and time in furtherance of their common 

intention voluntarily caused hurt to Kajimuddin, 

Umar Ali and Ajgar Ali and thereby committed an 

offence punishable under Section 323/34, IPC?  

iii) Whether the accused persons on the same day 

and time in furtherance of their common 

intention voluntarily caused hurt to Kajimuddin by 

means of an axe which is an instrument for 

cutting and thereby committed an offence 

punishable under Section 324/34 IPC and within 

my cognizance? 

  

DISCUSSION, DECISIONS AND REASONS THEREOF: 

7.  PW1 Smti Sahera Khatoon is the informant of this case and in her 

evidence she stated that on the day of the occurrence her husband went to 

guard the paddy field and at about 8/9 pm, her husband on hearing a 

quarrel in the house of Umar went to enquire and at that time the accused 

persons assaulted her husband and later on being informed by the 

Gaonburah, police came and took her husband to the medical for 

treatment. She also stated that Azagar Ali and Omar Ali also sustained 

injuries in that incident and Omar was assaulted with a dao and her 

husband was assaulted with an axe. She further stated that she filed the 

ejahar and police did not record her statement.  

8. PW2 Md Umar Ali was examined on 11.12.15 and according to him 

the incident took place last year. According to him the accused persons 

came to his house and thereafter assaulted him, his uncle Kajimuddin and 

brother Ajagar. He also stated that accused Mazid caught hold of him and 

accused Rahima assaulted him on his head with a dao while accused Nabi 

Hussain assaulted Kajimuddin on his head. He also stated that accused 

Nabi Hussain assaulted Azgar on his shoulder with a rod.  Police seized the 
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dao and later took his signature on the seizure list. He also identified the 

said dao in the court as to the dao which was seized at the time of the 

occurrence.  

9. PW3 Md Kajimuddin deposed that the informant is his wife and on 

the night of the occurrence he went to see his cultivation situated at Phata 

Simalu Gaon and hearing a commotion in the house of Nur Islam, he went 

there. According to him the accused persons came to the house of Omar Ali 

by taking the river side route, and accused Nabi Hussain assaulted him on 

his head with an axe, Abdul Majid assaulted Azgar with a rod, while 

accused Rahima assaulted Umar on his head with a dao.  The gaonbudha 

informed the police and later police came and took them for treatment and 

his wife then lodged the ezaher.   

10. PW4 Smti Asiya Khatoon is the sister of the informant and she 

deposed that the incident took place about an year ago and she heard 

about the quarrel that took palce between both the sides. According to her 

police showed the seized dao to her and accordingly she put her thumb 

impression in the seizure list of the dao.  

11. PW5 is retired SI Ghana Kr Baruah and he in his evidence has 

stated that on 15-03-14 while he was posted as SI at Borsola OP, on that 

day on receiving an ejahar from one Mustt Sahera Khatoon, he was 

entrusted to conduct the investigation of the case. Accordingly, he 

examined the informant and recorded her statement, proceeded to the PO, 

drew a rough sketch map, recorded the statement of the witnesses, seized 

a dao on being produced by the informant and also collected the injury 

report. After completion of investigation, he submitted the charge sheet. 

He has identified the seizure list vide Ext.1, ejahar vide.2, medical reports 

vide Ext.3,4 and 5 and the charge sheet vide Ext.6 and the dao vide 

M.Ext.1This in nutshell is the evidence on record.  

12. Learned counsel for the accused persons submitted that prosecution 

had failed to establish its case against the accused persons beyond all 

reasonable doubt. It was submitted that the I/O did not record the 
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statements of the witnesses during the investigation and the statements 

made by the witnesses in the course of the trial were made for the first 

time only to implicate the accused persons and as such the same are not 

admissible. It was also submitted that the doctor who examined the victims 

had not been examined and that the prosecution had also failed to examine 

any independent witness to prove its case. Hence in the face of above 

weaknesses in the prosecution case the accused deserves acquittal. On the 

other hand Ld APP on behalf of the state submitted that even without the 

examination of the doctor, and independent witnesses the witnesses 

examined in the case had established its case and based on their evidence 

the accused needs to be punished. In the above circumstances it now has 

to be seen as to how far the prosecution had succeeded in establishing its 

case.  

13. In the present case admittedly one independent witness was examined 

in the case as PW4. In her evidence she only deposed that an incident of 

‘marpit’ between both the sides took place though she had not seen the 

‘marpit’ herself as she was sleeping inside her house at that time. She 

however stated that a ‘dao’ that was lying in the paddy field was however 

seized by the police and the said ‘dao’ was shown to her.  On the other 

hand a close perusal of the evidence tendered by the victims viz PW2 Umar 

Ali and PW3 Md Kazimuddin along with their cross examination discloses 

that the assertion so made by the above two witnesses corroborated each 

other as to the specific roles played by the accused persons in assaulting 

them. Both the witnesses were cross examined at length, but the defence 

had failed to elicit anything from them to so as to doubt the veracity of 

their evidence. Witness PW3 Kazimuddin clearly asserted that accused Nabi 

Hussain assaulted him on his head with an axe while accused Rahima 

assaulted Umar on his head with a dao. Similarly PW2 Umar Ali also 

supported PW3 in all material details. In the present case though the 

doctor who examined the PW2 and PW3 was not examined the report so 

submitted by the doctor was brought on record by the prosecution through 

the I/O PW5 who collected the said report in course of the investigation. 
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The said medical reports were exhibited as Ext3, 4 and 5 without 

any objection. Ext3 relates to the medical report of witness PW3 

Kazimuddin. Perusal of the said report discloses about the injury sustained 

by the said witness on the left parietal region of head and the wound was a 

deep wound approx 3 cm in size. According to the opinion of the said 

doctor the injury was caused by a sharp weapon. Similarly Ext4 report 

pertains to witness PW2 Umar Ali. As per the report of the doctor the 

witness had laceration injury of 1 cm of length on the frontal region of 

head and abrasion injury measuring 0.5 cm in length on he left shoulder. 

Ext 5 report pertains to Md Azgar Ali and the report mentions about an 

abrasion injury of 1 cm in length on the left shoulder joint of the victim.  

Thus the aforesaid medical reports Ext 3, 4 and 5 which had been brought 

on record also corroborates the evidence of the victim witnesses. The 

informant PW1 though is not an eye witness to the occurrence she had set 

the law in motion by lodging the ezaher on the very next day. Her evidence 

also supports the case of the PW2 and PW3. The defence had failed to 

bring on record anything to show that the witnesses had falsely implicated 

the accused persons out of previous animosity.  There is thus nothing to 

disbelieve the evidence adduced by the prosecution witnesses.   

14. The submission of the learned defence counsel about non recording of 

statements of the prosecution witnesses during the investigation stage by 

the I/O is considered in the light of the provision of 161 Cr.P.C.  As per Sec 

161(3) Cr.P.C the investigating officer may reduce into writing any 

statement made to him in course of the investigation meaning thereby that 

it is not mandatory on the part of the I/O to take down the oral statement 

into writing. In such a scenario evidence of such a witness can be accepted 

if such a witness is competent to testify as per the provisions of the 

Evidence Act. In the present case the witnesses are competent witnesses 

and as such there is no reason to discard their evidence as inadmissible.  

So in the ultimate analysis of the evidence so adduced it would appear that 

there is no infirmity in the evidence of the witnesses and the same is 

therefore accepted.  
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15. Perusal of the evidence discloses that all the accused came together 

and they all mounted an attack upon the victims with dao axe etc. The 

attack upon the victims was all premeditated as the three accused came in 

a group armed with weapons with an intention to assault the victims and 

they all took active part in carrying out their intention. Thus all are 

vicariously liable for each and every act of the accused persons with the aid 

of sec 34 IPC. From the evidence available on record it appears that all the 

victims had sustained injuries which were simple in nature as per the 

medical reports Ext3 ,4 and 5. The prosecution witnesses had all stated 

that the accused used axe, dao and iron rod in the assault and the said 

weapons being instruments of cutting are therefore dangerous weapons 

attracting the charge u/s 324 IPC. The prosecution witnesses in their 

evidence had stated that the incident took place in the house compound of 

Umar Ali and as the intention was to assault the victims the offence of 

criminal trespass as defined u/s 441 punishable u/s 447 IPC is clearly made 

out. Hence all the three accused are held guilty u/s 447 IPC and 324 IPC 

read with 34 IPC.   

16. I have considered extending the beneficial provisions of the Offenders 

Act to the accused persons but refrained from doing so considering the 

nature of offence, as well as the manner of attack and that too in the vital 

parts of the body.  

17. Accused persons are heard on the question of sentence. Accused 

persons submitted that they be dealt with leniently as they all have families 

to look after. I have considered the plea of the accused vis- a vis the facts 

and circumstances that has come on record. No previous conviction has 

been proved against the accused persons. Considering all the above facts 

and circumstances I am of the measured view that the accused persons 

deserve a little leniency.  
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O  R  D  E  R 

Accused Md Nabi Hussain, Md Abdul Maszid and Mostt Rahima 

Khatun are convicted u/s 447 and 324 IPC read with 34 IPC. For 

their conviction u/s 447 IPC all the three accused are sentenced to 

pay a fine of rupees five hundred each i/d to S.I for seven days. For 

the offence u/s 324 read with 34 IPC all the three accused are 

sentenced to pay a fine of rupees four thousand each i/d to S.I for 

three months. Sentences shall run concurrently.  

Seized dao be destroyed in due course of time.  

Furnish free copy of judgment to the convict/accused.   

Bail-Bond shall remain in force for a period of six months from 

today. 

This Judgment is given under my hand and the seal of this Court on this 

15th day of February, 2020. 

 

( D Saikia ) 

 
Chief Judicial Magistrate, 

Sonitpur, Tezpur 
Dictated and corrected by me:- 

 

       (D Saikia) 

Chief Judicial Magistrate, 
           Sonitpur, Tezpur 
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A P P E N D I X 

 

Prosecution witnesses 

PW1 Smti Sahera Khatoon 

PW2 Md Omar Ali 

PW3 Md Kajimuddin 

PW4 Smti Asiya Khatoon 

PW5 SI Ghana Kr Baruah 

Defence  witnesses 

Nil  

Documents exhibited by the prosecution  

Ext.1   : Seizure list 
Ext.2    :    Ejahar  
Ext.3,4 & 5  : Medical reports 
Ext.6   : Charge sheet  
M.Ext.1  :   Dao 
 

Documents exhibited by the defence 

Nil.  

 

 

                                                                         (D Saikia) 

           Chief Judicial Magistrate, 
                                                                     Sonitpur, Tezpur 
 


